The white man is greedy, demanding [and] shrewd, but sees only what he wants to see and accordingly misses rather a lot.'
Introduction
The demise of tribal self-governance 2 for American Indians began with the white man's success in securing treaties early in American history. 3 Those treaties became, in large part, the launching pad for an endless debate on the status of Indians in white American society. 4 By reducing the entirety of Indians' rights to a "bundle of rights" contained wholly within the boundaries of a treaty, the next step in eroding Indian selfgovernment was to simply abrogate the treaty.
The many attitudes towards Indians have found expression in an array of inconsistent judicial cases and scholarly opinions, 5 some justifying the treatment of American Indians as less than value of competing public policies and goals in the American judicial process. The last section of the article and the conclusion suggest that we should create a separate Federal Indian Court of Appeals comprised solely of Native Americans. The suggestion is based on the premise that only by considering and respecting the uniqueness of each tribe and its heritage can American federal courts administer true justice. 12 
Development of the Discovery Doctrine and its Progeny
The Discovery Doctrine
The Discovery Doctrine was first articulated by Chief Justice John Marshall in Johnson v. M'Intosh, 1 3 wherein a group of non-Indian plaintiffs claimed title to land which they had bought directly from the Illinois and Piankeshaw Indian Nations. The defendant claimed title to the same land, basing his ownership on a subsequent purchase from the United States. The defendant argued that the Indian Nations had ceded the disputed land to the United States by treaty; thus, the federal government owned the land and was free to sell it. 14 As some scholars have noted, Chief Justice Marshall strained to justify America's invasion of a native peoples' land, by setting forth an asserted right to impose upon the Indians a Europeanderived form of subjugation. 5 This right ostensibly resulted from the discovery of land in the New World. Yet, even by the time of the seventeenth century, it was not clear "whether the term 'discovery' meant more than the mere finding of the lands previously unknown to European civilization.
1' 6 According to Marshall, discovery gave to the European discoverer "an exclusive right to extinguish the Indian title of occupancy, either by purchase or by conquest.' 7 Marshall added that the rights of the Indians, though not entirely disregarded, were considerably 12. A similar argument with regard to uniqueness of subject matter was made in the patent law area in justifying the creation and existence of the Court of Appeals for the Federal Circuit. See generally Note, An Appraisal of the Court of Appeals for the Federal Circuit, 57 S. CAL. L. Ray. 301 (1984) .
13. Johnson, 21 U.S. (8 Wheat.) at 543. 14. Id. at 572. The defendant argued that the "later in time" treaty cession to the United States gave a title superior to the "earlier in time" sale of the same land to plaintiffs.
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[Vol. 16 impaired. In his view, " [t] heir power to dispose of the soil at thefx own will, to whomsoever they pleased, was denied by the original fundamental principle, that discovery gave exclusive title to those who made it."18 Therefore, the Johnson Court held that the plaintiff's title was not one cognizable in a United States federal court, because discovery had divested the Indian nations of their power to convey their lands to anyone other than the discoverer or its successor, the United States of America. The decision thereby effectively stripped the Indian Nations of legal title to their own homelands. 1 9 Justice Marshall further refined his concept of the American Indians' legal status in Cherokee Nation v. Georgia. 20 In this case the Cherokee Nation sought to prevent the state of Georgia from encroaching upon land recognized by treaty with the United States. 2 ' Basing his decision upon the then-accepted discovery doctrine, Marshall surmised that Indians were merely "wards" of the United States and not independent, foreign nations.2 Instead, he concluded that the Indian Nations were "dependent domestic nations" which could be controlled only by the United States and not the state of Georgia.2 Thus, Marshall reinforced the idea that these "savages," who were "in a state of pupilage," 24 had no external powers beyond their boundaries; because the Cherokee Nation was not a foreign state in a controversy of the sort which the framers of the Constitution had contemplated, the suit was dismissed for lack of jurisdiction. 2
18.
Id. at 573-74.
Id. at 604-05. See also Berman, The Concept of Aboriginal Title in the Early
History of the United States, 27 BuFFAo L. Ray. 637 (1978). For white Americans to inhabit a territory cooperatively "was apparently beyond the scope of the 17th century English thought. The result is an Anglo-American legal system with an inherent cultural bias that attributes an anomalous and inferior status to non-European forms of land tenure." Id. at 644 n. 31 The Doctrine of Discovery, the primordial mythic icon of Europe's imperial past, had been preserved and brought to readability in a form which spoke with reassuring continuity to a nation about to embark on its own colonial vision quest; a quest which would seek to determine whose vision of life would prevail on the American continent. Willians https://digitalcommons.law.ou.edu/ailr/vol16/iss1/4
Worcester v. Georgia 2 6 appears to be the first instance where the Court questioned the discovery theory. In Worcester a white man, Samuel Worcester, was charged with "residing within the limits of the Cherokee nation without a license" required by the state of Georgia and "without having taken the oath to support and defend the constitution and laws of the state of Georgia." 27 Worcester was found guilty by a Georgia court and was sentenced to hard labor for four years in a Georgia penitentiary.2 He appealed to the United States Supreme Court, challenging the jurisdiction of the state of Georgia in the Cherokee Nation.
Justice Marshall wrote in great detail to explain the "national character of the Cherokees" 29 and the relationship between the Cherokees and the United States resulting from the Treaty of Hopewell of 1785. In the end, Marshall made clear that he was not departing from his earlier pronouncements on the status of American Indians:
The Cherokee nation, then, is a distinct community, occupying its own territory, with boundaries accurately described, in which the laws of Georgia can have no force, and which the citizens of Georgia have no right to enter, but with the assent of the Cherokees themselves, or in conformity with treaties, and with the acts of congress. 3 0 Thus, the law of the state of Georgia condemning Worcester to hard labor was deemed void, and the judgment was accordingly reversed. In concurring with Marshall, Justice McLean noted that "in the executive, legislative and judicial branches of our government we have admitted, by the most solemn sanction, the existence of the Indians as a separate and distinct people, and as being vested with rights which constitute them a state or separate community. ' 32 Such a community, McLean reasoned, can be so surrounded by a white population that it would be impossible to treat the tribe as being under federal law. Under those
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[Vol. 16 circumstances, he argued, the practical solution is to apply state law. ]In essence, McLean was stating that federal power over Indians was not applicable in all cases. 3 3 His restrictive view of national power, however, did not become the consensus view of the Court in the years that followed. 4 
Removal, Reservations and Assimilation
JIt is significant to note that the Marshall "trilogy" of cases took place during the Jacksonian period in American history when Indians were forcibly removed from their homelands. The infamous "Trail of Tears" left by the Five Civilized Tribes (Cherokee, Choctaw, Creek, Chickasaw, and Seminole) from Georgia to Oklahoma occurred during President Andrew Jacksort's administration. Jackson favored the removal and relocation of Indians; thus, he lent political support for states like Georgia to flatly disobey rulings by the Supreme Court. He is credited with saying in regard to the Worcester case: "Marshall has made his law, now let him enforce it."" s
Since Worcester, review of state court decisions by federal courts has become the primary method of protecting tribal sovereignty. 6 As one might expect, the protection of tribal sovereignty was not without its limits. In Ex parte Crow Dog 37 the alleged murder of one Sioux by another was found outside the criminal jurisdiction of the United States Territorial Court of Dakota. The holding caused a furor among neighboring nonIndians. 3 " The furor led to the passage of the Major Crimes Act of 1885,1 9 which gave the federal courts original jurisdiction over crimes such as murder, rape, burglary, arson, larceny, and assault with intent to kill. Such jurisdiction applied, however, only when the crime was committed in "Indian country" by one Indian against another.4 0 Recently, there has been growing support for the argument that these "exclusive" jurisdiction crimes should be handled by the tribes under a "concurrent power" theory.
41
In 1883, the same year Crow Dog was decided, Congress established the Courts of Indian Offenses in an effort to provide law and order on Indian reservations. 42 Their creation, however, proved to provide only illusory justice for American Indians.
The lessons of events such as the tragic removal of Indians from their homelands onto reservations should have taught the inappropriateness of white law when applied to Indians. On the other hand, the Courts of Indian Offenses may have been viewed at the time as a shrewd (though insensitive) method of eroding still further the inherent powers of a tribe. Such was the result in United States v. Clapox, 43 in which the district court in Oregon characterized the new courts as educational and disciplinary instrumentalities with the purported purpose of "civilizing" the Indians. 44 The idea of civilizing the "savage" Indian led the white man to his next logical step in the attempt "to make them like us." ' 
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In principle, the allotment of lands to Indians in 1887 was supposed to provide the opportunity for Indian prosperity. It was believed that ownership of a tract of land somehow would transform and assimilate the Indian into the mainstream of white American culture. The actual impact of allotment was that it broke up communal ownership of land by conveying individual allotments to allottees, and by ceding or selling the "surplus" land to first the United States and then non-Indians. Not surprisingly, the allotment system was a failure. As Judge William Canby notes: "[In much of the country the long-range effect of the [Dawes] Act was to separate Indians from their lands without accomplishing any of the benign purposes intended by the Act's sponsors." ' ' 
Reorganization, Termination and Self-Determination
Following the failure of the allotment system and the attempt to change the Indian by assimilation, white American attitudes in Indian policy took on a different hue. Tribalism and the idea of self-government received greater tolerance and "even some respect, for many traditional aspects of Indian culture. ' The IRA was intended to halt the alienation of tribal lands so that the economic condition of Indians could improve. Under the IRA, tribes were permitted to politically organize, following non-Indian governmental norms, to form business corporations, and to receive preference in federal employment. The IRA also gave power to the Secretary to promulgate conservation regulations and to exempt certain acquisitions of land from taxation. 2 Still, the IRA had its deficiencies.
In actuality, the supervisory role of the federal government was probably enlarged to a greater degree than the self-government of the Indians. This is evidenced, for example, by the Indian tribes' limited autonomy, 53 embodied in the requirement of congressional sanction before the adoption of an Indian constitution. Although a few tribes did in fact revive or establish some form of tribal government, many remained either unorganized or under existing tribal governments. 54 All things considered, "[p]rogress toward the strong tribal self-government that John Collier and the IRA encouraged was slow but, many believe, significant." 55 Toward the end of World War II, "the tenor of the times was beginning to run against further Indian renaissance. '56 Attacks on reforms brought about by the IRA became increasingly hostile during the 1940s. 57 The attacks came from a diverse and "strange coalition of forces [which] The termination policy cut deeply into Indian culture. As usual, the consent of those governed by the termination legis-61. Termination meant denial of federal education, health, welfare and housing assistance as well as other social programs. Termination also meant the imposition of state legislative and judicial jurisdiction over terminated Indians resulting in the inapplicability of federal and tribal law. Most of the termination legislation had such common provisions as: 1) the requirement of completion of the termination process within two to five years, 2) preparation of final tribal rolls during that time, 3) members on the rolls were to be given a personal property right in individual tribal assets and 4) the Secretary of the Interior was to publish a proclamation announcing final termination. Such was the state of affairs on the pendulum of white America's Indian policy. The red man had gone through a series of characterizations by his white neighbor: from "savage heathen" to "potential prosperous farmer," from a race to be "terminated" to a tribe determining its own destiny. The Indian remains today as unique as he was in the days of John Marshall. 72 During the century that followed the Worcester case, federal courts generally paid substantial deference to the doctrine of tribal sovereignty. 73 76 The imposed authority of the federal government to define such rights was obviously a giant leap from the "sovereign tribes" perspective of the Worcester era to the more current view of tribal governments and courts as being within the federal legal and governmental structure.
See generally
The Jurisdiction Cases and Tribal Sovereignty The Intrusive Power of Appellate Review
The Ninth Circuit was faced with a question of individual Indian constitutional rights in Colliflower v. Garland. 77 In that case, Madeline Colliflower was charged with and found guilty of disobeying "a lawful order of the [Indian] Court by failing to remove her cattle from land leased by another person, after being ordered to do so by the [Indian] Court .... ,"78 She was senftenced to a fine of $25 or five days in jail. Because she could not afford to pay the fine, Mrs. Colliflower elected to serve the jail sentence.
In her petition to the United States District Court, she alleged a denial by the tribal government of her rights to counsel, trial, and confrontation of witnesses. She also sought a writ of habeas corpus. The district court denied the petition for lack of jurisdiction 79 
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Finding that an Indian court is "in part, at least, [an] arm of the federal government,""' the Ninth Circuit determined that "it is competent for a federal court in a habeas corpus proceeding to inquire into the legality of the detention of an Indian pursuant to an order of an Indian court. '8 2 Thus, the appeals court broke new ground in the degree of federal intrusion into tribal self-government. The reasoning of the court was based on its assertion that Indian courts function in a manner similar to federal agencies, and that they are under "partial control" of the federal government. 3 As a result, the district court's order denying the petition for habeas .corpus was reversed.8
In a fashion not unlike the Congress in 1885, the Ninth Circuit in Colliflower took upon itself the task of defining the status of Indians within the federal judicial structure. This, of course, was also an indirect way of defining the status of the Indian courts in that same structure. 5 
Indian Courts as "Agencies"
By classifying and analogizing Indian courts to federal agencies, the Ninth Circuit was assuring tribal courts a certain death. Granted, under an agency concept Indian courts will exist and, generally, courts will not decide an issue within the jurisdiction of an Indian tribunal prior to a decision by that tribunal.8 However, any decision rendered by the tribal courts will be constrained by judicially and legislatively established boundaries on the tribal courts' discretion. Furthermore, tribal decisions may be subject to de novo reviewY This is evidenced by the treatment given to the Securities and Exchange Commission, the 81. Id. at 379. 82. Id. 83. Id. One critic suggests that despite the court's disclaimer that it did not "pass upon the merits," id. at 379, the court actually did so: "What emerges from a close reading of Colliflower ... is not a cohesive new theory of constitutional law, but rather a distinct impression that the Court of Appeals found a gross injustice to have been perpetrated and simply decided to stop it." Lazarus, supra note 76, at 344. Interstate Commerce Commission, and other like agencies of the federal government. 8 It is true that, in many cases, deference is given to the factfinding of federal agencies. 8 9 Legislative acts and court decisions suggest that, in some instances, agencies may be experts in a given area and thus be more aware than courts of the proper resolution of a matter. For example, the Supreme Court has stated that "in cases raising issues of fact not within the conventional experience of judges or cases requiring the exercise of adrdnistrative discretion, agencies created by Congress for regulating the subject matter should not be passed over .... "9o On its face, the Court's statement seems clear, but in its application to Indian tribunals, its breadth is unclear. Even the Administrative Procedure Act is not very helpful "in directing when the reviewing court is able (or required) to find the facts de novo, without any deference to the agency's factual determinations." 91 This muddies the waters for the practitioner, who must predict the likelihood of the court substituting its judgment for -that of the Indian "agency."
Arguably, under the agency concept, Indians seek to enforce their rights pursuant to treaty agreements and thus, also, pursuant to a legislatively delegated power. Therefore, if one considers treaties as approved enactments of Congress, 92 the treaties should be handled by courts in the same manner as statutesrequiring interpretive, statutory construction. Such construction, of course, would require that the court use the same judicial standards of the Indian tribal court. This follows from the fact The utmost good faith shall always be observed towards the Indians; their land and property shall never be taken from them without their consent; and in their property, rights and liberty, they never shall be invaded or disturbed, unless in just and lawful wars authorized by Congress; but laws founded in justice and humanity shall from time to time be made, for preventing wrongs being done to them, and for preserving peace and friendship with them.
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that looking upon the treaty as a statute would provide the "manageable standards" by which the reviewing court could detect abuse. 93 Accordingly, a court should uphold a reasonable Indian "agency" interpretation even if it does not agree with it.9 Further, a tribal "agency" decision, under this theory, could not be reviewed on the ground that the prior decision was erroneous. 9 5 However, as will be discussed later, something more crucial than a determination of the proper scope of review is missing under an agency theory-finality on matters of Indian affairs.
Upon reviewing an agency decision, federal courts have the power to make their own determinations on constitutional questions.9 In effect, this means Mrs. Colliflower was free to assert constitutional claims and not be bound by any determination of those claims by the Indian court. The ruling by the district court allowing review apparently was valid, even though it meant sacrificing sovereign, tribal powers. The district court's review apparently was viewed as just because it sought to provide basic fairness via an impartial decision maker, especially in sensitive matters of fundamental rights. The district court also may have considered the withholding of judicial review as a hardship for Mrs. Colliflower. 97 Such a view, however, flies in the face of many traditional tribal concepts of fairness and justice.
Impartiality is not a feature that Indians seek in meting out their justice. On the contrary, the Indian justifiably seeks a decision partial to Indian tribal customs and traditions to assure "real justice" as he perceives it. 98 The Indian concept of justice is based on judgments made by the tribe according to the unique circumstances of each situation. This means that Indian tribunals are not likely to view themselves as agents of their "Great Father," whose will they must carry out according to a set code of laws. Consequently, any attempt to characterize Indian tribunals as federal agencies should fail. This is true more so when one takes into account that Indian tribunals existed even before the federal government. 99 Since Colliflower, in fact, did involve an Indian court resulting from legislation (the IRA), the court technically could be considered an agency creature of the federal government. Yet, many of today's Indian tribunals were created not by statute but by the tribes themselves. Precisely because of the narrow precedential quality of Collifower, the strength of the argument against the agency theory is not diminished. 1°°A Jithough the Ninth Circuit in Colliflower stood alone among federal courts in finding jurisdiction to review tribal court decisions, some state courts began to reflect a similar reasoning as to their ability to review tribal court decisions. Encroachment upon tribal sovereignty thus extended beyond the federal court system. For example, the Colorado Supreme Court agreed to hear a case where the plaintiff had been excluded from the reservation in Martinez v. Southern Ute Tribe. 10 The court reasoned that to deprive the plaintiff of the right to be heard in some court, amounted to a deprivation of equal protection of the laws. The judgment of the lower Colorado court was thus reversed and the case was remanded with directions to overrule the motion to dismiss for lack of subject matter jurisdiction. 9 The general consensus is that Congress had a sincere desire to protect American Indians' constitutional rights, while acknowledging that Indians are not subject to par-alel constitutional constraints. Significantly, the ICRA does not prohibit the establishment of religion, nor does it require jury trials in civil cases. Furthermore, a criminal defendant can have appointed counsel but only at the defendant's expense. One expert in Indian law asserts that the "guarantees" of the ICRA "strike at the heart of tribal sovereignty and threaten the basis of tribal self-government by allowing review of tribal action in the federal courts according to criteria borrowed from the (5) take any private property for a public use without just compensation; that brings with it all the baggage of western European civilization. This explains why "[t]o many Indians the Act is an assault on tribal sovereignty, for it allows an action to be brought in federal court for matters that, in the eyes of its detractors, are solely the concern of the Indians."' At first glance, it may seem unclear why white Americans would attempt to apply specific traditions of European legal heritage to the totally different situation of the American Indian. This is especially true since the unique traditions of Indians have been well known since the days of the Founding Fathers. Furthermore, no attempt was ever made "to equate these traditions with the traditions of English common law or to force the Indians, in their internal judicial procedure, to follow English models."" 2 So why start in 1968?
The answer presents itself when we examine the historical roots of American jurisprudence. The United States Constitution begins with "We the people." But to whom does that phrase refer? This written instrument, agreed upon by the people of the Union as the absolute rule of action and decision, was never consented to by the American Indians. Yet, despite the clear understanding that Indians were not included in "We the people,"" ' "from the white man's culture-from manifest destiny, missionary zeal and from capitalist individualism-indeed from the very aspects of the white man's culture which have acted as the motivating force behind the exploitation of the Native American people and their homeland."" ' 5 It thus becomes clear that the answer to the above question is that white Americans never attempted to equate European traditions with Indian traditions. Thus, the ICRA was really not as extraordinary for Indians as one might suppose. The forceful imposition of white ways upon the red man started long before the ICRA. However, it was from this essentially paternalistic legislation"
6 that arose the case of Dodge v. Nakai." 17 In Dodge, the white plaintiff, Theodore Mitchell, had been permanently excluded from the Navajo Indian Reservation by the tribal council after laughing during an Advisory Committee meeting. The tribal leaders viewed the plaintiff's laughter as full of ridicule and scorn for the committee. Mitchell's conduct had such an effect on the members of the committee that it compelled Mrs. Annie Wauneka to admonish him for laughing in the Council Chambers. The next day, upon the committee's reconvening, Mrs. Wauneka asked Mitchell if he intended to laugh again. Mitchell attempted to apologize but Mrs. Wauneka struck him several times and ordered him to leave the Council Chambers, which he did. The following day, the Advisory Committee passed a resolution to remove Mitchell from the reservation. The decision to remove Mitchell also appears to have been based in part on a history of difficulty between Mitchell and the Navajo Tribe."'
In his appeal to the United States District Court, Mitchell sued the tribal chairman to set aside the exclusion order. The cause:
Indeed, some Indians resist the notion that they, as members of a tribe that is an independent sovereign, can be made citizens without their request After finding that the Navajo Advisory Committee had excluded Mitchell on "wholly unreasonable" grounds, i.e., the committee's interpretation of his laughter, the district court concluded that Marshall's exclusion was lacking in due process and abridged his freedom of speech.'2 Accordingly, the exclusion order was invalidated and the defendant was enjoined from removing or excluding Mitchell.'1
The Dodge decision was significant because "based as it is on Anglo-American legal principles, [it] not only open[ed] the substantive tribal law to challenge but also allow[ed] the federal court to scrutinize both the structure and procedures of the traditional Indian governments." 1 Additionally, the Dodge ruling rendered the decision of the Navajo Tribal Council meaningless. During Congressional hearings on the ICRA, the Pueblos of New Mexico had expressed this same concern. In opposing the habeas corpus provision, they argued that it opened "an avenue through which Federal courts, lacking knowledge of [ According to Navajo custom, there is nothing unusual in banishing an Indian from a tribe when the tribe deems an Indian's conduct such as to warrant exclusion. In that respect, Mrs. Wauneka and the Advisory Committee merely followed the procedure that would have been followed had an Indian been guilty of Mitchell's disrespectful laughter. One critic of the Dodge case notes that "[flor a white man who had previously placed himself in defiance of tribal government to enter into the seat of government of that tribe, on their reservation and to laugh scornfully in the face of tribal government, may within the culture of the Navajo tribe constitute a grave transgression."'2
The exclusion of Mitchell from the reservation was a pill too hard. to swallow, not only for him but for the district court that heard his appeal as well. In deciding that Mitchell's exclusion was "wholly unreasonable," the district court revealed its white man standard by which it measured the Navajos' reasonableness. However, such an approach misses the mark.
The better approach would have been to ask: Did the Navajos treat Mitchell the way they would have treated a Navajo for the same offense? If the answer is yes, as it probably should be, then Mitchell must accept the Navajo decision as final.
129 If the answer was that Mitchell was singled out for harsher treatment than an Indian would have been by Navajo custom, Mitchell's position is strengthened.
'he result of Dodge v. Nakai is a court-sanctioned intrusion into the sovereignty of all Indian tribes. It substantiated the fears many Indians held about the ICRA's intrusive nature upon Indian independence. 30 The decision also effectively reduced the level of deference one would expect be paid to a sovereign, Indian nation. The Indian continued to be viewed by the federal 128. Ziontz, supra note 109, at 50-51. judiciary as incapable of remaining within the parameters of white-conceived notions of fairness and justice.
129.
Supreme Court Inconsistency
Upon examination of Supreme Court decisions, it is not surprising to discover that the Court, too, vacillates unpredictably in its Indian policy. One case in the modern era which supports the exercise of substantial tribal governing powers within Indian territory is Williams v. Lee. 131 In Williams, a non-Indian merchant sued a Navajo Indian and his wife to collect a debt for goods sold them on the reservation. The Supreme Court of Arizona affirmed the lower Arizona court's finding of proper jurisdiction, since no act of Congress expressly forbade Arizona courts from doing so. The United States Supreme Court granted certiorari "[b]ecause this was a doubtful determination of the important question of state power over Indian affairs . .. 2132 Following a discussion of the extensive background of the Worcester decision, the Court determined that without doubt, Arizona's exercise of state jurisdiction would undermine tribal court authority over reservation affairs. Such jurisdiction would infringe on the right of the Indians to govern themselves. It is immaterial that respondent [was] not an Indian. He was on the Reservation and the transaction with an Indian took place there. The cases in this Court have consistently guarded the authority of Indian governments over their reservations. 133 The Court noted that where there is no governing act of Congress, the question is whether state action infringes on "the right of reservation Indians to make their own laws and be ruled by them. ' In. Santa Clara Pueblo, a female member of the Santa Clara Pueblo tribe and her daughter sought declaratory and injunctive relief in Federal District Court against the Pueblo tribe and its Governor pursuant to section 8 of the ICRA. The original complaint alleged that a tribal ordinance which denied tribal mernbership to the children of female members who marry outside the tribe, but not to similarly situated children of men of that tribe, violated the equal protection provision of the ICRA. 13 The district court found jurisdiction and concluded that the ICRA, impliedly authorized civil actions for declaratory and injunctive relief and that the Pueblo tribe was not immune to such suit. After a full trial, the court found for the Pueblo tribe on the merits. 13 The Tenth Circuit Court of Appeals agreed on the jurisdictional issue but reversed on the merits. 39 Thereafter, the United States Supreme Court granted certiorari.
The Court recognized one threshold issue: does the ICRA impliedly authorize civil actions for declaratory or injunctive relief against a tribe or its officers in federal courts?" 4° Justice Marshall began his opinion with a succinct overview of federaltribal relationships since the days of Chief Justice Marshall.' 4 '
The Court's opinion pointed out the historical attributes of American Indian tribal sovereignty and the tribes' power to make their own substantive law in internal matters. It noted that the tribes' powers of self-governance as separate sovereigns pre-date the United States Constitution. However, Marshall also acknowledged Congress' plenary power to limit, modify or eliminate those powers.
42
Marshall viewed the ICRA as an exercise of Congress' plenary power. But since Indian tribes had traditionally enjoyed common law fmmunity from suit, the Court determined that immunity could not be implied but must be unequivocally expressed. Here, there was no such expression by Congress. Thus, the suit against the tribe was barred. 43 The Court noted in dicta that Congress had held extensive hearings on whether or not to provide more methods of relief than habeas corpus under the ICRA. Thus, Congress' decision not to mention review of civil cases was well-considered. The Court also recognized the likelihood of undermining tribal authority by resolving Indian disputes in a forum other than their own. In this manner, the Court apparently sought to show "proper respect both for tribal sovereignty itself and for the plenary power of Congress."
144 Accordingly, the Court of Appeals decision was reversed. 45 As of 1985, the Ninth Circuit appeared to remain true to the spirit and tenor of the Santa Clara Pueblo decision in Chemehuevi Indian Tribe v. California State Bd. of Equalization.'" In Chemehuevi, the tribe brought suit challenging California's tax on tribal cigarette sales on the Chemehuevi reservation to nonIndians. The tribe sought injunctive relief to prevent enforcement of the state cigarette law against it. Thereafter, the Board of Equalization filed a counterclaim for the amount of taxes allegedly due. The Ninth Circuit Court of Appeals found that the tribe's sovereign immunity barred a counterclaim by California state. Also, the disputed tax on tribal cigarette sales was determined to be preempted by federal law because it imposed the state tax directly upon the tribe. 47 Thus, to the uninitiated, the Court's pro-sovereignty policy seemed to be followed fairly consistently.
However, in the very same year as the Ninth Circuit's decision in Chemehuevi, the Supreme Court rendered an obscurely reasoned opinion in National Farmers Union Ins. Co's v. Crow Tribe of Indians. 4 It is unclear whether the Court in National Farmers was attempting to apply existing federal Indian law to the facts before it, or whether it intended to make new federal inroads on tribal sovereignty. The ambiguity is evident in Justice Stevens' treatment of the jurisdictional issue in the case.
National Farmers involved a Crow Indian minor whose guardian had obtained a default judgment in a Crow tribal court 143 against the school district on whose property the minor had suffered injury. The default judgment was awarded pursuant to the Indian's remedy available in tort law as administered by the Crow tribal court. The default judgment thus resulted from the Indian's right under tribal law. Still, the school district's insurer, National Farmers, sought injunctive relief in federal district court, invoking federal jurisdiction under 28 U.S.C. § 1331. The district court held that the tribal court had no jurisdiction over a civil action against a non-Indian and thus enjoined execution of the tribal court judgment. Finding a lack of federal jurisdiction in the district court, a divided panel of the Ninth Circuit Court of Appeals reversed the district court decision.149
The Supreme Court began its analysis by quoting section 1331 of the Judicial Code, which provides that a federal district court "shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States."' 5 0 Justice Stevens took this to mean that a "suit arises under the law that creates the cause of action.'' He reasoned that since the question of the Crow tribal court's civil jurisdiction must be answered by reference to federal law, the query becomes a "federal question" under section 1331.152 But it is the simplicity of :his appealing solution to a complex problem that belies its error.
On the one hand, the Court recognizes Congress' commitment to a policy of support for self-government and self-determination. Further, the Court noted that although criminal jurisdiction over Indian offenses does lie in the federal courts, "there is no comparable legislation granting the federal courts jurisdiction over civil disputes between Indians and non-Indians that arise on an Indian reservation.'
On the other hand, the Court elevated a mere court rule of procedure to a level of significance that nullifies centuries of substantive case law and statutory law. The petitioner-insurance company successfully converted what was once a problem of civil, rights under Indian law to one of procedural rights under the white man's law.
A. more sound, analytical approach would have been for the Court to have initially determined whether the federal govern- ment had ever divested the Crow Tribe of jurisdiction over cases like the present one. This preliminary determination would seem to be mandated by the Court's own recognition that "Indian tribes still possess those aspects of sovereignty not withdrawn by treaty or statute, or by implication as a necessary result of their dependent status."'" Yet, the Court did not begin with such a preliminary query.
Instead, the Court appeared to proceed on the insurance companies' contention that the Crow Tribe had somehow been divested of its inherent tribal sovereignty. But that contention was a mere defense and had little, if anything, to do with the underlying right of the plaintiff. Moreover, "[tihe possible necessity of interpreting a federal statute or treaties to resolve a potential defense [has been] deemed insufficient to sustain federal question jurisdiction.' 5 Thus, the insurance companies' complaint should have been dismissed for failure of the complaint to raise a question "arising under" the laws of the United States within the meaning of section 1331. This is owing to the fact that a claim fails "where the underlying right or obligation arises only under state law and federal law is merely alleged as a barrier to its effectuation. 1 
56
According to Justice Stevens, the question of jurisdiction had to be answered by reference to federal law and was therefore a federal question. But Justice Stevens was answering the wrong question. The underlying cause of action for the injured Crow Tribe member arose under tribal law. Therefore, the focus of inquiry should have been on the source of the right. Here, the focus was shifted to section 1331, a statute that provided a By granting jurisdiction under section 1331, the Court effectivelty extended the degree to which federal law may curtail the powers of tribal courts. Without any detailed explanation, the Court sidestepped the jurisdictional question and proceeded to develop a judicial rule of exhaustion of tribal remedies.
An exhaustion rule provides the forum whose jurisdiction is being challenged the first opportunity to evaluate the factual and legal bases for the challenge. It also requires that a federal court stay its hand until after the tribal court has determined its own jurisdiction and corrected any errors it may have made. Since tribal remedies had not been exhausted, the Supreme Court reversed and remanded the case, adding still another phase to the "procedural nightmare" which the Crow Indian victim had to endure.
7
National Farmers is a puzzling decision, since clear statements of Indian policy on jurisdictional questions had already been articulated by the Court in 1978. In Santa Clara Pueblo, the Court had recognized that "unless and until Congress makes clea:r its intention to permit the additional intrusion on tribal sovereignty" that adjudication of civil claims would represent, the Court would not find implied authority for granting declaratory or injunctive relief against either a tribe or its officers.,"S A cearer case of res judicata than that in National Farmers is difficult to imagine, since National Farmers sought injunctive relief where there clearly was no express authority for such relief.
Given the preceding account of American Indian history from Johnson v. M'Intosh to National Farmers, one would expect some degree of consistency, at least in Supreme Court cases. However, as seen from the discussion on the ever-shifting federal government policies, Indian law presents a landscape of many hills and valleys. Forced to function in this setting, Indian tribal courts still have shown so strong a resilience that they have survived from pre-Constitution days until the present. But all is not well on the reservation. As seen in National Farmers, a slow but gradual erosion of tribal governments and their courts is occurring. 5 9 Perhaps it is not a conscious effort, but the continuance of this trend will surely be the death knell of any real sovereignty which Indian tribes enjoy. Such a dismal view recognizes that a right of sovereignty which can be abolished at the will of the federal courts is largely meaningless as a legal right.' 6 0 The next section of this article proposes one solution to the erosion of tribal court sovereignty: a Federal Indian Court of Appeals.
An Alternative Within the Existing Judicial Schemata
It would be convenient to be able to resolve disputes involving American Indians and Indian lands by simply resorting to the courts as we routinely do with many other disputes, but "[n]othing ever seems routine in Indian cases."' 6 ' The uniqueness of these cases comes from the attempt of the federal government to treat Indian tribes as "dependent domestic nations"' and at the same time as separate sovereigns with powers of self-government. 63 Thus, "Indian people face the same contradiction when they recognize the injustice of a legal system that explicitly precludes recognition of native govern- Since there never was statutory authorization for these latter types of courts, "[iut was recognized from the first that there was, at best, a shaky legal foundation for these tribunals."' 6 Still, Indian tribunals and their existence in our modern-world judicial system are an accomplished fact. Yet are they really within the federal judicial system, or are they actually outside the system while the federal government and judiciary tries to drag them in? The following discussion attempts to answer this question and to offer an alternative to the present federal appellate court structure as it affects review of Indian tribunal decisions.
Legitimizing Indian Tribunals
In order for courts to be legitimate, non-Indian America calls for the administration of justice according to the rule of law. What this has meant is that judicial decisions must logically foll]ow from rules and not from personal or other values not validated by the law.Ie Yet the strength of the white man's legal system is the weakness of the Indian's system. 69 this view, one critic of the Anglo legal system suggests that federal judges "are often handicapped by ignorance of, or insensitivity to, the operative standards of Indian political and personal relationships, by ethnocentrism, or by simple prejudice against the idea of Indian separatism." 1 70 Moreover, the Indian way of resolving disputes usually does not involve a sterile analysis of a given situation.' 7 ' For example, concepts of fairness and social harmony are basic to the traditions of the Navajo tribe. 172 Thus, in settling disputes, "[ilt was difficult for Navajos to participate in a system where fairness required the judge to have no prior knowledge of the case and where who could speak and what they could say was closely regulated."' 73 Accordingly, because of unique Indian traditions such as that of the Navajos, tribal court adjudications will only be legitimate in the eyes of Indians when tribal courts function in a social, historical and cultural context.
Assuming a tribal court can convince its tribal members to abide by the tribe's law, a still more difficult hurdle must be overcome-recognized legitimacy in the federal courts. Although the United States Supreme Court occasionally has paid respect to tribal courts through an expansive reading of the concept of tribal immunity, 7 4 it has also refused to abide by established law when dealing with Indians. As a result, tribes are in a conundrum when faced with a particular issue on tribal immunity or sovereignty before the Supreme Court. 'N (1971) . The president of this association in 1971 (Hon. Virgil Kirk, Sr.) was of the opinion that "the crowning glory of our Society is its independent Judicial System." Id. at v (emphasis added). The reference here clearly must have been to our non-Indian society.
172. In another example of cultural differences one historian notes that when a British attempt was made to arrest a non-Indian on Indian land, the Cherokee voiced concern and opposition. "They might not know why the British quarreled-they most likely did not care-but sensing a menace to their harmonious way of life, they let the British know they did not want altercations within their towns." J. Ram Historically, law, order, and justice in Indian culture were dispensed in widely varying ways, matching the wide variety in cultures and life-styles among the tribes .... But there were no "courts" and "judges" in the sense of the "independent" and "exclusively adjudicative" institutions and personnel that Anglo-American ideals have them to be. 174. E.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58-59 (1978) . 175. See Berkey, supra note 160.
It is fundamqntal that "[legitimacy becomes illegitimacy when large numbers of people in fact cease to recognize an obligation to abide by law or judicial decisions with which they disagree.' '176 This is essentially what occurred in the case of National Farmers Insurance Co's v. Crow Tribe of Indians.
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Prior to National Farmers, the rule of law established in Santa Clara Pueblo was that the only vehicle available to seek review of decisions under the ICRA was a writ of habeas corpus. The issue in Oliphant was whether an Indian tribe, as part of its inherent powers of self-determination, retained the right to try and punish non-Indians for minor crimes committed in Indian communities. Rehnquist stated that "Indian tribes are proscribed from exercising both those powers of autonomous states that are expressly terminated by Congress and those powers inconsistent with their status as domestic dependent nations." 1 " 5 But who is to decide what is "inconsistent with their status?" Clearly, Rehnquist cannot claim to have relied on Court precedent. By his own admission the Oliphant issue was a "relatively new phenomenon." "It [was] therefore not surprising to find no specific discussion of the problem before [the Court] in the volumes of the United States Reports,186 and accordingly no binding authority. Still, Rehnquist managed to fashion a test based on little more than his apparently-perceived need to avoid radical divergence from Eurocentric norms. His test amounts to making a determination whether in a given case tribal interests conflict with the overriding sovereign interests of the United States. If they do, then those tribal interests are inconsistent with their status as dependent, colonized peoples.
One critic noted that "[iun effect, this form of discourse enforces a highly efficient process of legal auto-genocide, the ultimate hegemonic effect of which is to instruct the savage to self extinguish all troublesome expressions of difference that diverge from the white man's own hierachic [sic], universalized worldview. 1' Therefore, National Farmers is not as shockingly different from case law protective of Indian self-government as one might surmise when considered in light of Oliphant.
There remains no easy solution to understanding the complex maze of federal Indian law. Still, one recent case, Iowa Mutual Insurance Co. v. LaPlante,1 8 8 does seem to provide further clarity on the question of Indian self-government. 
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In LaPlante, the insurer brought an action seeking a declaration that it had no duty to defend or indemnify LaPlante, the insured, with respect to an incident which was the subject of a sult against Iowa Mutual in tribal court. 1 8 9 The tribal court had held that "the Tribe could regulate the conduct of non-Indians engaged in commercial relations with Indians on the reservation.
[Therefore], since the Tribe's adjudicative jurisdiction was coexLensive with its legislative jurisdiction, the court concluded that it would have jurisdiction over the suit."' ' 9 Subsequently, Iowa Mutual filed an action in federal district court, alleging diversity of citizenship under 28 U.S.C. § 1332 as the basis for federal jurisdiction. The district court dismissed the action for lack of subject matter jurisdiction and the Ninth Circuit Court of Appeals affirmed the order.
The Supreme Court began its analysis by acknowledging that Indian tribes retain attributes of sovereignty "to the extent that sovereignty has not been withdrawn by federal statute or treaty."' 19 The Court then pointed out that 28 U.S.C. § 1332 makes no reference to Indians, and nothing in the legislative history, old or recent, suggests any intent to render inoperative the established federal policy promoting tribal self-government. Neither has there been any expressed intent to limit the civil jurisdiction of tribal courts. 92 'Relying on National Farmers, the Court held that the issue of jurisdiction properly should be resolved by the tribal courts in the first instance. However, the Court also determined the district court did have subject matter jurisdiction and accordingly reversed and remanded the case. 93 Upon close analysis of LaPlante, one fact becomes strikingly clear. Writing for the 8-1 majority, Marshall articulated a positive restatement of federal Indian law but he argued an unpersuasive application of that law to LaPlante's facts. For example, 189. Id. at 974. LaPlante suffered personal injuries when the cattle truck he was driving "jackknifed." At the time of the incident he was an employee of a ranch located on the Blackfeet Indian reservation and owned by Indians. LaPlante brought suit seeking compensation from the ranch for his injuries and compensatory and punitive damages from Iowa Mutual, the ranch's insurer, for its alleged bad faith refusal to settle the personal injury claim. [Vol. 16
Marshall stated that "unconditional access to the federal forum would place [federal courts] in direct competition with the tribal courts, thereby impairing the latter's authority over reservation affairs .... [Moreover] , adjudication of such matters by any nontribal court also infringes upon tribal law making, because tribal courts are best qualified to interpret and apply tribal law."'9 These statements reasonably could lead one to believe that Indian tribunals are competent to address and resolve all issues involving non-Indians on reservation lands. Apparently, such is not the case.
In the next to the last paragraph of the majority opinion, Marshall took away with one hand what he had previously given with the other. He stated that if a tribal appellate court "upholds the lower court's determination that the tribal courts have jurisdiction, petitioner may challenge that ruling in the District Court."' 195 The obvious question then becomes: Does the Indian appellate court decision mean anything of significance? The answer should be a resounding yes. In actuality, however, its significance is only illusory, in light of LaPlante. Upon appeal, the petitioner is now in a federal forum applying federal laws. He is no longer in the legal-political community in which the underlying cause of action arose. Consequently, he is like a fish out of water.
Ideally, the opinion would have made a plea for recognition of finality in Indian tribunal decisions. Those decisions should be accorded full faith and credit no less than the highest court of any state. Only by demonstrating this level of deference to Indian tribunals can Marshall's opinion approximate some semblance of coherence.
Although it appears internally inconsistent, the LaPlante holding adheres to the view that Indian tribunals are reviewable in federal courts, thus opening the door still further for potentially dangerous intrusions into what remains of Indian self-government. Despite the increasing federal intrusion on Indian selfgovernment, white America still continues to treat Indians in a unique manner. It is in the effort to maintain this "traditional solicitude for the Indian tribes"' 1 that the following proposal for a Federal Indian Court of Appeals is advanced.
AMERICAN INDIAN LAW REVIEW
[Vol. 16
The Structure and Logistics of a Federal Indian Court of Appeals
One way to avoid the inconsistent rulings rendered by the various federal courts on Indian matters is to remove those matters from the current federal appellate review scheme. 197 Transfer of Indian matters from current federal courts to an Indian forum would also increase Indian trust and confidence in the appeals process. This is not to suggest that Indian tribunals should be under a separate judicial system. On the contrary, this article agrees with the view that "[tihe burden of persuasion for separatist ideas should fall on the proponents of separatism. "198 As such, the suggestion here is to keep fundamentally within the present concept and operation of our judicial system by creating a Federal Indian Court of Appeals (FICA). Such a court may be created pursuant to article III of the U.S. Constitution, which provides in relevant part:
The specting substantial tribal authority over non-Indians while allowing limited federal review in individual cases of alleged injustices is the best method of substantially reconciling the legitimate interests of both tribes and non-Indians.").
198. S. BPAXEL, supra note 36, at 100. 199. U.S. CONST. art. III, § § 1-2. Another rationale for the creation of a FICA is that the basis for power over tribes was not contemplated by the United States Constitution and Congress simply can create a FICA in exercise of its plenary power.
First, it is necessary, in order to obviate claims of concurrent federal or state jurisdiction, that Indian tribunals have original jurisdiction over all civil cases or controversies arising under tribal customary law, the Constitution, federal law or treaties. With tribes having such jurisdictional power to hear cases, the review of tribunal decisions takes on a new, more significant meaning. In order for a FICA to be effective, the following corollaries must logically occur:
(1) Congress should create and maintain the FICA.
(2) The FICA should hear all appeals from Indian tribunals.
(3) FICA decisions may only be reviewed by the United States Supreme Court by writ of certiorari.
(4) The FICA should be comprised of panels with seven Native Americans on each panel.
(5) A simple majority of the appellate panel should originate from the litigant tribe's membership. If two tribes are involved, one neutral tribe panelist should preside.
(6) The governing law should be that of the litigant tribes, the United States Constitution, and the relevant states, in that order of preference.
(7) The judges for the appellate panels should be elected for life by the tribes' members with no requisite amount of Anglo legal training.
(8) The judgments of the FICA should be respected, receiving full faith and credit from all the states and other tribes.
(9) The guiding principle of the FICA should be to assure that tribal rights are upheld even when adverse to a federal claim. Technical violations of federal law should not suffice for Supreme Court review.
These propositions are discussed in turn.
(1) Congress should create and maintain the FICA. The first proposition is a practical consequence of the need for ultimate federal supremacy. Since Congress has the power to create new courts and the power to finance those courts by congressional appropriations, the burden should be upon Congress, pursuant to its trust responsibilities, to provide the necessary means for an Indian court of appeals. Also, by placing Indian tribunal but the punctilio of an honor the most sensitive, [should be] the standard of behavior." 2 0 5
(2) The FICA should hear all appeals from Indian tribunals. The second proposition suggests that the FICA should have exclusive jurisdiction of all appeals from Indian tribunals. This means the FICA "circuit" would be nationwide. Sessions of the FICA would best be held on the reservations, conducted in federal buildings. Such "riding" of the circuit would bring the FICA within reach of those for whose benefit it was createdthe Indians themselves.
(3) FICA decisions may only be reviewed by the United States Supreme Court by writ of certiorari. The third proposition is aimed at granting dignity and finality to the FICA and ultimately to the Indian tribunals. This is not inconsistent with the current Supreme Court rule that "review on writ of certiorari is not a matter of right, but of judicial discretion, and will be granted only when there are special and important reasons therefor." Accordingly, under the FICA scheme, Supreme Court review should balance tribal interests against the federal claim at stake, utilizing favorable Indian law canons of construction. For example, when treaty language is construed, it should be construed as it was understood by the Indian tribal representatives who negotiated the treaty.2 Also, treaties should be liberally interpreted to accomplish their protective purposes, with ambiguities to be resolved in favor of the Indians. 2° Of course, where there is no ambiguity, treaty language should be applied regardless of the favorable or not-so-favorable outcome to the Indians. 2 9
(4) The FICA should be comprised of panels with seven Native American Indians on each panel. The fourth proposition is suggested so as to mirror the makeup of the original court of [Vol. 16 claims panels. Nine-member panels might reflect more commonality with the Supreme Court, but such a number might also put a strain on some of the tribes' available resources. Also, the problems accompanying employment preference should be nonexistent in the FICA since the new appellate structure is an exercise of congressional authority for people outside normal constitutional constraints.
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The reason for having only Native Americans on the panels is to remain true to the concept of an Indian Court of Appeals as opposed to a Court of Indian Appeals. The latter type of court is exclusive as to subject matter. The former is exclusive in its subject matter and in its decision makers.
(5) A simple majority of the appellate panel should originate from the litigant tribe's membership. If two tribes are involved, one neutral tribe panelist should preside. The fifth proposition addresses an important concern of many who have criticized the current federal appellate review process. For some, removing a case from an Indian tribunal to a white legal institution such as a federal court of appeals is tantamount to de novo review under different standards than at trial, simply by virtue of the fact that Anglo jurists are reviewing the matter. 21 ' By requiring that at least half of the panel judges come from the litigant tribe's membership, Indians can be better assured of a "fair" appeal.
If two tribes are involved in a case, at least one neutral judge should preside over an appeal of that case. Some critics suggest Indiams are probably better able to resolve their own disputes amongst themselves, than by having to succumb to outsiders' solutions.212 IIuaN 359 (2d ed. 1983) . See also Federal Court Review, supra note 187, at 190 (suggesting that "non-Indian involvement [in a particular case, is] the key to whether sovereignty is used by the Court to rule for the tribe, or whether sovereignty is limited by the Court to decide against the tribe").
212. See, e.g., G. Cox, Spirits in Collision, Nat'l L.J., Feb. 5, 1990, at 18, col. 1. Regarding the legal battle between the Hopi and the Navajo in the nation's largest land title lawsuit, one attorney for the Navajo commented that "it is possible that the two tribes might have been better off without the intervention of the Anglo legal system."
proposition is in accord with the general rule that the forum applies its own substantive law. 213 Traditionally, "very few tribes have [had] comprehensive codes or bodies of common law dealing with civil matters, [thus,] state law [was] likely to govern a large proportion of the civil cases, particularly those of a nature likely to involve non-Indian parties. ' 214 Because of the supplanting of Indian customary law with state law, it is understandable why Indians have little faith in our current federal courts of appeal. Historically, Indian tribes resolved their disputes without any written law. Theirs was a system incorporating religious, social, political, and cultural concepts working toward a goal of social harmony. Clarifying the choice of law for the FICA aims to achieve that goal.
Toward that end, the sixth proposition attempts to provide a guarantee that review of Indian tribunal decisions will be exercised according to Indian standards. It follows that, in some instances, there may not be a written code by which to abide. That, however, is the value of the sixth proposition, i.e., no written code is essential for resolving a case.
This proposition is in contradistinction to Senator Orin Hatch's proposed Senate Bill 517 to amend the ICRA. 216 The proposed bill purportedly "strikes a legitimate balance between the interests of the tribal governments in exercising their powers of selfgovernment and the rights which Congress extended to individuals through the 1968 Indian Civil Rights Act. ' First, Congress could not have extended rights to Indians which they possibly already had, even without legislative action. Second, true self-government for the tribes should mean, in part, being able to refuse those "protections" which the federal government has provided. The Hatch bill, however, gives the "beneficiaries" of this law no choice.
The language of the Hatch bill takes Indians one step forward and two steps back. It provides that "[iun any civil action brought by an aggrieved individual, or by the Attorney General, the Federal district court shall adopt the findings of fact of the tribal court, if such findings have been made ...
-218 Up to this point, the bill sounds promising. In fact, it would not be inconsistent with proposition six stated supra. This is due to the fact that Indians are fully capable of determining for themselves what should be required substantively and procedurally.
The last phrase would have read better if it said "when such findings, if any, have been made .... " Such phraseology acknowledges the uniqueness of Indian tribe dispute settlements. Moreover, it is quite possible that a record of findings of fact by tlhe tribal court is not in the tribe's tradition and is superfluous for settlement of the dispute.
At any rate, the language of the bill proceeds to dispel whatever hope there was for strengthening tribal self-government. This is because the tribal findings of fact are adopted "unless the district court determines that: (1) the tribal court was not fully independent from the tribal legislative or executive authority; . "..."-219 This proviso undoes the work of the preceding phrase regarding tribal findings of fact, since many tribes do not have, nor do they believe in, completely separate and independent judicial branches of government. For some, a harmonious way of life means being involved in every aspect of the tribal community. This translates into tribal legislative councils that may well be the "peacemakers" of the community too. Thus, the requirement that a tribal court be "fully independent" is unrealistic in view of the variety of tribal governmental structures, many of which are not fashioned after the Anglo model.
The Hatch bill would also deny a defense of tribal sovereign immunity to those subject to the ICRA.m This provision too, runs counter to proposition six, for the creation of a Federal Indian Court of Appeals. A blanket denial of the sovereign immunity defense amounts to an overly broad articulation of what should properly be a rule applied on a case-by-case basis. Only by examining each unique tribe, its customs, its laws, its treaties, and the particular facts of the case can anyone fairly judge if sovereign immunity should apply.
Granted, section (d) of the Hatch bill requires that "whenever a question of tribal law is at issue, [the federal court shall] accord due deference to the interpretation of the tribal court of tribal laws and customs."2' But the force of this mandate is terribly weakened by the fact that the district court must conduct a de novo review whenever one of the eight determinations regarding findings of fact is made. The two mentioned here are only by way of example. The remaining six are equally disingenuous.2 (7) The judges for the appellate panels should be elected for life by the tribe's members with no requisite amount of Anglo legal training. The seventh proposition is designed to obviate charges of personal prejudice and bias exercised by some current Indian judges. The requirement that judges be elected for life also requires the corollary benefit of a lifetime pension for judges upon their retirement, such cost to be borne by the federal government. Federal responsibility for meeting these requirements would alleviate the problem of inadequate funding that has hampered tribal courts since their inception. Thus, the federal government should no longer fund any of the tribal courts with "what is commonly called 'soft money'-funding calculated to run out after a year or two. Obviously, [that] approach portends chaos in tribunal judicial systems."22
The training for FICA judges should be the equivalent of that required of any other "peacemaker" within the tribe. No req-221. Id. 222. E.g., tribal court findings will not be adopted if:
(2) the tribal court was not authorized to or did not finally determine matters of law and fact; (4) The tribal court failed to resolve the merits of the factual dispute; (5) the tribal court employed a factfimding procedure not adequate to afford a full and fair hearing; (6) the tribal court did not adequately develop material facts; uisite amount of Anglo-American legal training should have to be obtained in order to qualify as a FICA judge, though optional training should be made available. Using peacemakers without legal training raises one major concern. Would the untrained peacemaker of one tribe be fit to judge disputes originating from another tribe, whose traditions and views may differ from his own? The best response to this concern may simply be that by virtue of being Indian and being respected by their own community as peacemakers, those Indians on the panels will be capable of doing a better job than current Anglo jurists. Certainly from an Indian perspective they could not do much worse, judging from the dissatisfaction with the existing system.
Additionally, if a tribal decision was in fact totally out of step with established law and subsequently affirmed by the FICA, the United States Supreme Court would have the power of review. One might suggest that this check on the FICA would provide the necessary balance in keeping Indian tribunals under the federal supremacy umbrella while granting those tribunals a substantial degree of self-governance.
(8) The judgments of the PICA should be respected, receiving full faith and credit from all the states and other tribes. The eighth proposition addresses the enforceability of tribal judgments in state and federal courts. This proposition coincides with the Supreme Court view that tribal court judgments "in some circumstances" have already been regarded as entitled to full faith and credit. 4 They are regarded as such due to the realization that Indian tribes are not going to disappear. Therefore, "it is necessary to begin to integrate tribal governments into the permanent fabric of America. Extending full faith and credit to Indian tribes is a starting point for institutionalizing this process." ' ' Such respect for Indian tribunal judgments arguably is already due under 28 U.S.C. § 1738,26 but in all likelihood a tribe is "higher" than a state22 7 thus deserve more deference than that accorded a territory.22 Congress, and not the Supreme Court, should be the branch of government to extend full faith and credit to tribunal judgments. Such delegation of authority would help avoid possible confusion in attempting to rely on present inconsistent court decisions. 9 In this way, judgments of Indian tribunals would be given full effect, thereby providing enforcement beyond a matter of mere comity.2 0 Another approach by which to bring the eighth proposition to realization would be to amend the full faith and credit clause of the U.S. Constitution. In doing so, there is less danger of altering the Indians' "nation" status into "state" status. Since Indians possess an acknowledged unique status in our legal structure, it is fitting that a unique, hybrid amendment be enacted which would treat tribes both as nations requiring comity, and as entities requiring full faith and credit for their courts' judgments be passed.
(9) The guiding principle of the FICA should be to assure that tribal rights are upheld even when adverse to a federal claim. Mere technical violations of federal law should not suffice for Supreme Court review. The ninth proposition could easily be considered the most important of all. It operates on the premise that an Indian tribe is as close as a political entity can be to existing as a foreign nation, without actually being one. The premise adopts the view that, historically, Indian tribal sovereignty was limited in only two respects: (a) the conveyance of land, since the United States holds fee title; and (b) the ability to make treaties or deal with a foreign power. Beyond these two limitations, the tribes have remained in possession of their sovereign powers. Thus, the appropriate resolution of most cases on the merits should be at the trial level so that upon appeal to the FICA, proper deference to the tribal courts will preclude further litigation. 21 This allows an Indian tribe, as an inde- 
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Currently, the view of the Court is that exhaustion of Indian tribunal remedies is required only as a matter of comity, not as a jurisdictional prerequisite. Iowa Mut. Ins. Co. v. LaPlante, 107 S. Ct. 971, 976 n.8 (1987).
231. See, e.g., id. at 978. The ninth proposition also implies, or at least should be read to imply, that all avenues of tribal relief must be exhausted before FICA review is permitted. The usual exceptions should be made available, i.e., exhaustion would be futile or untimely. See Santa Clara Pueblo v. Martinez, 436 U.S. 49, 856-57 (1978) . [Vol. 16 is to accommodate both of these cultures and perspectives. With regard to American Indians, this is best done by formally acknowledging the validity of the Indians' value system. Certainly the Indians know, by definition, what they value in their culture. Lest we be "Imperial Scholars," telling Indians what is best for them, we should listen closely to their plea. 237 There is much we can learn from each other. Surely we could have benefitted from dispute resolution techniques utilized successfully by Indians even before Anglos set foot on this continent, and from an understanding and appreciation of what is now termed the "Ecosystem."
In order to accommodate two distinct cultures, there must be a formal mechanism to propagate their existence. A FICA would be one facet of that mechanism. The central idea would be to displace all notions of state and federal law supremacy within an Indian reservation in order to maintain Indian sovereignty. For example, if a tribal decision adversely affects non-Indians as a result of an incident occurring on a reservation, respect for the sovereignty of the tribes should honor the tribal ruling, whatever it may be. That is part of the price of being a great nation that keeps its word and respects the rights of others.
Allowing Indians to review decisions made by Indians would create a new and distinct branch of the federal judiciary, an area that should require Indian tribal law expertise for all practitioners in the field. The idea of a FICA is consistent with the original intent of our forefathers to treat Indians as a distinct, sovereign people. Moreover, it is clear, as demonstrated by Oliphant, National Farmers, Iowa Mutual, and similar cases, that our current judicial structure can foster only one vision.
In order to coexist in a world where we see God as a spirit to which we aspire and where the Indian sees himself in sacred communion with the spirits, the least we can do as human beings is respect our brothers' vision.
